ELEMENTARY PREPARATION PERIOD, AAA 74 3000 00108 93
April 19, 1994, Barbara Chvany, Arbitrator

INTRODUCTION

This dispute arises under the Collective Bargaining Agreement between the above-captioned
Parties (JX 1). Pursuant to the Agreement, the undersigned Arbitrator was mutually selected and
an arbitration hearing was conducted on September 14, 1993 and January 4, 1994 in Suisun,
California. At the hearing, the Parties had a full opportunity to examine and cross-examine
witnesses, and to present relevant exhibits. A verbatim transcript of the proceedings was taken
(cited herein as TR _). The Parties stipulated that the prior steps of the grievance procedure have
been followed or waived and the matter is properly in arbitration (TR 5). Post-hearing briefs
were submitted by the Parties and the matter was submitted for decision on March 5, 1994,

ISSUE

On the first day of hearing, the following issue was submitted to the Arbitrator, by mutual
agreement of the Parties:

Did the District violate, misinterpret or misapply the July 1, 1992 Agreement between
F-SUTA and F-SUSD by:

1. Denying teachers 250 to 300 minutes of preparation time in a ten-day period,
2 Assigning teachers to split preparation periods,

3. Assigning teachers to split lunches,

4. Scheduling classes without a five minute passing period, and

5 Scheduling some teachers with shorter breaks than other teachers.

If yes, then what is the proper remedy? (IJX 3; TR 4)
REMEDY REQUESTED
As set forth in the Association's brief, the remedy sought is:

The pre-1993-94 school year status quo shall be returned with each elementary site
having a schedule that:

L. Provides to each teacher two hundred and fifty (250) minutes of preparation time
in a ten (10) day period;

2 Provides for no split preparation periods (See 9-14-94 Stipulation);
3 Provides for no split lunches (See 9-14-94 Stipulation);

4. Provides for a five (5) minute passing period; and

5 Provides for uniform breaks for all teachers.

The Parties shall survey the elementary teachers to determine the loss of preparation time
and/or the increased instructional time and any other loss from items 1-5 above. The



Parties will quantify the loss for each unit member and determine the additional
compensation owed to unit members, plus seven per cent (7%) interest. (ASSN. BF. 14)

The foregoing statement of the requested remedy constitutes a modification of the remedy
originally sought (JX 2A, 2C).

The District seeks denial of the grievance in its entirety. It further argues that certain of the
remedies originally requested by the Association are inappropriate under the Agreement, even if
some violation of the Agreement were demonstrated (TR 5; DIST BF 3-4). The modification in
the remedy requested by the Association renders moot certain of the District's arguments
concerning the propriety of the remedy sought.

PERTINENT AGREEMENT PROVISIONS

12.4  Preparation Time

Each elementary classroom teacher (to include elementary P.E., music, art, and
elementary school librarians) will be granted work periods within the school day of at
least two hundred fifty (250) minutes, and up to three hundred (300) minutes, spread over
ten (10) days. Secondary teachers will be granted work periods equivalent to an
instructional period of that school. No students will be assi gned to the teacher during this
work period. In emergencies (other than scheduled absences), the principal may require
the teacher to cover a class on the teacher's work period. Time spent to cover a class will
be reimbursed as in-lieu time per Article 12.7. dxn

PROCEDURAL HISTORY

This contract interpretation case centers upon an alleged violation of Section 12.4 of the
Agreement, involving preparation time (also referred to as "release time"). The grievance in this
matter was filed in April 1993, and the Demand for Arbitration is dated June 10, 1993. The
record establishes that the Parties have had numerous discussions about the dispute and have,
over the course of several months, resolved some items in dispute.

At the first day of hearing, held September 14, 1993, the Parties resolved items 2 and 3 of
the issue statement by the following stipulations, organized below by subject matter:

... [A]s to split lunches, the District agrees that there will be no split [lunches] and will
make all reasonable efforts within two working days to resolve the issue after notice.

... [L]unches at a site will be uniform for the teachers at that site and ... the lunch would
be an uninterrupted time. ... [T]he term "uniform"” as used in the stipulation ... refers to
uniform in terms of length of time. It is understood that the lunch period may be
scheduled at different starting and ending times.

As to the split preparation periods, the District would agree that any time assigned as
preparation time under Article 12.4 of the Agreement would be assi gned in a minimum of
25 minutes consecutively on any given workday when students are present. Any other
noninstructional time on such a day is not covered by this stipulation.

[S]hould any dispute arise regarding the interpretation and application of the stipulations
reached in this hearing, ... the parties will first attempt to resolve the dispute or disputes
directly. If a dispute remains after a good-faith effort, ... the Arbitrator retains jurisdiction



over these matters and the Association may invoke the Arbitrator's continuin g jurisdiction
by written notice to the District and the Arbitrator. JR 17-20)

The Parties agreed to advise their respective constituents of the above stipulations and to deal
immediately with any continuing problems that might arise, upon receipt of notice from the
Association to the District (TR 20-21).

At the hearing on September 14, 1993, the Parties were unable to resolve items 1,4 and 5 of the
issue statement. With the agreement of the Parties, the Arbitrator remanded those three items to
Level 3 of the grievance procedure. The purpose of the remand was to provide the Parties an
additional opportunity to exchange information and discuss possible resolution (TR 21). The
remand was ordered with the understanding that the Arbitrator retained jurisdiction over the
outstanding three items in the event the Parties were unable to settle them (TR 21).
Notwithstanding additional good faith efforts to resolve items 1, 4 and 5 of the issue statement,
the Parties were unsuccessful, and the Arbitrator's continuing jurisdiction was invoked to hold a
second hearing on January 4, 1994 (TR 25-26).

The hearing on January 4, 1994 centered upon the disputed items 1, 4 and 5. The record did not
establish a continuing dispute over split lunches, under item 3. However, with respect to item 2, a
continuing problem was established with respect to at least one Physical Education (PE)
specialist being assigned a split preparation period, i.c., a period of less than 25 consecutive
minutes. These subjects are addressed below.

SUMMARY OF THE FACTS

The District has 19 elementary schools, each with unique characteristics and schedules (TR
37-38, 93). Some schools are rural and small in student body and physical plant; others are
multi-track, year-round schools with multiple schedules.

Prior to the 1993-94 school year, the elementary schools historically had schedules, in a variety
of formats, which provided for 250 minutes minimum of teacher preparation time over a 10 day
period, as required by Section 12.4 of the Agreement. This preparation time is to be a period
during which students are not assigned (TR 55-56, 69-70; JX 1). In the past, the required
preparation time has been scheduled on a daily basis, in segments of 25 consecutive minutes
during the instructional day (TR 45-46).

Prior to the 1993-94 school year, elementary schools' schedules were organized into periods that
(a) ran for 25 minutes with 5 minutes of passing time in between; or (b) ran back-to-back for 30
minutes, with the understanding that some minutes of that time would be utilized for passing
time (TR 14, 34,39, 51, 54, 63, 64-67, 75-76, 81-82; AX LE, 5B-H, AX 6). Passing time is the
time it takes for students and/or teachers to move from classroom to classroom, or to and from
other locations, throughout the day (TR 85-86)." The record indicates that, in years prior to the
1993-94 school year, teachers within a 2particular school site had the same length breaks, at the
same times (TR 55, 63, 64-65, 67, 82).

1 Other locations may involve a music room, playing field, or gymnasium (TR 43). The record shows that teachers
are required to take their classes to these locations and pick them up when the period is concluded (TR 43, 77-78).

2 The District objected to evidence regarding past practice, contending the language of Section 12.4 is not
ambiguous, and, therefore, resort to extrinsic evidence is unnecessary (TR 14- 68). The evidence is summarized here
as factual background. Discussion of the role of past practice in this dispute appears later.



Physical Education ("PE") and music teachers who are specialists in those areas (also referred to
as single subject or release time teachers) are utilized in the elementary schools to provide relief
for regular classroom teachers while those teachers take their scheduled preparation time. The
specialists are also entitled to preparation time under Section 12.4. Prior to the 1993-94 school
year, sufficient numbers of specialists were assigned to each elementary school to provide the
coverage necessary to schedule preparation time in the manner described above.

In the past few years, there have been significant population changes in the District, which have,
in turn, required staffing changes (TR 74). The District has experienced severe financial
circumstances, and the District's Governing Board has been required to reduce expenditures. In
early 1993, prompted by financial considerations, the District decided to reduce the use of single
subject music and PE teachers at elementary school sites (TR 135).% In March 1993 , the District
sent layoff notices to elementary music and PE teachers (TR 51-52). Although the District was
later able to hire a percentage of the personnel back as a result of attrition and retirements, some
employees remained laid off (TR 134-135).

In Board meetings in May 1993, the Board voted to substantially restore the music program, but
to reduce the PE program by approximately half, with greater emphasis on PE for grades |
through 3 as opposed to grades 4 through 6 (AX 3C; TR 37, 51-52, 135). As a result of this
reduction in the PE program, the District realized a savings of approximately $400,000, even
with the reinstatement of some positions (TR 59-60, 135-136). The authorized current staffing
for music at the time of the hearing in January 1994 was 19.2 or 19.4 (22.39 a year earlier), for
P.E. was 13.2 or 13.4 (TR 30-31, 92, 137; AX 1A, 1B).*

This change in the level of specialist staffing required revision of the schedules at the elementary
school sites, in a manner which would still provide the contractually required preparation time
within the day when students were present. Scheduling to accommodate this intention was
complicated by the fact that there are more classes in grades 1 through 3 than in grades 4 through
6 (TR 59-60137-138). PE specialists were required to see more students in more classes daily
than had been the case previously (TR 78-79). A number of difficult problems were encountered
in implementing the release time schedules with the authorized levels of specialist staffing (TR

89, 91, 136, 142-143).

Larry Carr, the District's Director of Classified Personnel, who has an extensive background in
elementary education, was assigned to work with other District officials and the elementary.
school principals to determine the numbers of release time teachers, i.e., music and PE
specialists, needed to meet the contractual requirements for preparation time (TR 89). In the
course of dealing with the problems created by the new elementary school release time
schedules, Carr also met frequently with Pat Owen, a second grade teacher at Oakbrook
Elementary School and current President of the Association (TR 41, 89-91, 92-93, DX 3).

It is undisputed that a number of the elementary school schedules initially implemented for
school year 1993 -94 had back-to-back periods of 25 minutes, with no time allowed for passing

? Initially, the District took the position that preparation time was not required to be scheduled during the school day
while children were present, that is, that it could be added at the beginning or the end of the day, thus eliminating the
need for the staff of specialists (TR 10). The District subsequently abandoned that position (TR 10).

* The exact amounts are in dispute; there is evidence to support both figures for PE and music staffing.



(TR 35, 51, 57, 60, 91, 116, 117, 121, 127; AX 1F, 2F, 5A; DX 2, pp. 21-24). Some schedules
provided for split (i.e., non-continuous) preparation periods (see, e. 8., AX 2F - Dan 0. Root II).
In some schools, PE and music teachers were not receivin g the same amount of preparation time
as were regular classroom teachers, and/or were not receiving the same breaks or lunch hours

(TR 57,91, 127-128).

In September 1993, Carr informed elementary school principals, PE and music teachers of the
following:

.. RELEASE TIME TEACHERS SHOULD RECEIVE THE SAME CONSIDERAT10N
AS DO THE CLASSROOM TEACHERS. IF A CLASSROOM TEACHER RECEIVES
A 45 MINUTE LUNCH THEN THE RELEASE TIME TEACHER SHOULD ALSO
HAVE THE SAME TIME. SINCE THE CLASSROOM TEACHERS RECEIVE A
STRAIGHT 25 MINUTE PREP TIME, THE RELEASE TIME TEACHERS SHOULD
ALSO RECEIVE A STRAIGHT 25 PREP PERIOD. ... (DX 3, P.2) (Upper Case in
original)

He attached a proposed 12 period schedule which provided for 2 minutes of passing time
between 25-minute periods (DX 3, p.-3; AX 1D; TR 32, 87). Given the concerns expressed
about back-to-back scheduling of classes, by memo dated September 10, 1993 , Carr again
encouraged elementary school principals to resolve the problem by considering the proposed
schedule he had sent (DX 3, p. 4). The Association proposed a 10-period schedule which allowed
for five minutes of passing time between periods (TR 33; ASSN EX 1 D). Pat Owen testified that
the reason she proposed such a schedule was (1) because the District has traditionally had a
five-minute passing time between music and PE; and (2) with "back-to-back classes", Le., those
that stop and start immediately, or with only one to two minutes passing time in between, it was
“virtually impossible to move the students in or out” and allow teachers the time to set up for the
next class (TR 33-34).

At the first day of this arbitration hearing on September 14, 1993, the Association set forth its
position that the District violated Section 12.4 by unilaterally implementing schedules for the
1993-94 school year which reduced passing time, assi gned split preparation periods, attempted to
assign split lunches and provided certain teachers with reduced breaks. The District took the
position that it was following the intent and the letter of the Agreement, in that each teacher,
including the specialists, assigned to an elementary school was receiving at least 250 minutes of
preparation time over a ten-day period (TR 10). The District denied that a five-minute passing
period was required by the Agreement, or that any split lunches had been assigned. It further
contended that, if any teachers were assigned split preparation periods, the administration, over
the month prior to the first day of hearing, had been attempting to eliminate those isolated
incidents (TR 10).

Following the stipulations reached in the first day of the arbitration hearing, set forth
hereinabove, Carr directed a memo dated September 14, 1993 to all elementary school principals
in which he advised them, as follows: '

1. NO TEACHER WILL BE ASSIGNED TO A SPLIT PREPARATION PERIOD.

3 There is no evidence that the need for supervision of students in transit from classroom to classroom or other
instructional location has been reduced. At least one school retained a five minute passing time between periods for
1993-94 (AX 4, pp. 3-5 - B. Gale Wilson).



2. NO TEACHER WILL BE ASSIGNED TO A SPLIT LUNCH PERIOD

IF EITHER OF THESE SITUATIONS EXIST [SIC] IN YOUR SCHOOL, PLEASE MAKE
THE NECESSARY CORRECTION WITHIN THE NEXT TWO WORKDAYS. ... (DX 3,
P. 5)(Upper Case in Original)

On September 17, 1993, Carr again communicated by memo with elementary school principals
the concern about "backing up” of classes, and again proposed a schedule which provided for
passing time (DX 3, p. 7).

By memo of October 13, 1993, Carr notified elementary school principals that the District had
reached agreement with the Association on the following:

L. ALL TEACHERS IN THE PROGRAM SHALL HAVE THE SAME AMOUNT OF
UNINTERRUPTED RELEASE TINE AND THE SAME AMOUNT OF
UNINTERRUPTED LUNCH TIME WITHIN THE SCHOOL.

2. THERE MUST BE A PASSING PERIOD BETWEEN RELEASE TIME PERIODS.

IF YOUR SCHOOL DOES NOT HAVE A PASSING PERIOD OF AT LEAST THREE
MINUTES, PLEASE ESTABLISH THAT TIME NOW. ALSO, IF ALL TEACHERS ARE
NOT RECEIVING THE SAME AMOUNT OF UNINTERRUPTED RELEASE AND
LUNCH TIME, PLEASE DO SO NOW. FAILURE TO DO SO WILL RESULT IN A
NONCOMPLIANCE CONTRACTUAL ISSUE FOR YOUR SITE.

(DX 3, p. 8; see, also, p. 10).

Carr included with the above memo a proposed release time schedule which provided for three
minutes of passing time between periods (DX 3, p. 9; TR 93-94).

In response to the above communications, some schools which had ori ginally adopted back-to-
back schedules modified their schedules to allow for 2 or 3 minutes of passing time (TR 51, 70,
94,96, 111-112, 116, 121; AX 4; DX 2). Other schools retained back-to-back scheduling of 25
minute periods, with no passing time (TR 60, 96, 128-129; AX 5A; DX 2, pp. 21-24).5In nearly
all elementary school schedules, even after the schedule revisions made in response to Carr's
communications, there is not a five minute passing time between periods (TR 38, 83-84,
109-110; AX 4, DX 2; but, see AX 4 - B. Gale Wilson).

In response to Carr's communications, corrections were made to the schedules to eliminate most
split preparation periods, and to provide the same amount of lunchtime for all teachers, including
specialists (TR 128). There is no evidence of a continuing problem with split lunches. However,
the record shows that the current schedule at H. Glenn Richardson Elementary School for the
three months of September, January and May does not provide the assi gned PE specialist,
Claudia Wilde, with 25 consecutive minutes of preparation time on Wednesdays and Fridays,
during the school day while students are present. Rather, the PE teacher receives only 10 minutes
of preparation time at the end of the day, and the remaining 15 minutes of the 25-minute period

6 Specifically, Bransford, Falls, Richardson, Sheldon, Suisun Valley and Tolenas (TR 96-107; DX 2,p. 4,20-24, 29,
33, 34). Some of these schools' faculty participated in the decision not to change the schedule to allow for passing
time (TR 96-98, 104, 105, 106-107, 107, 110-114). Some faculty members felt passing time was not necessary as a
logistical matter in some of the smaller schools, others felt the disruption involved in another schedule change was
not worth a 2 or 3 minute passing period (ibid. ).



are scheduled after students leave for the day (DX 2, p. 24; AX 5A; TR 60, 70-71, 131-132, 141,
144-145). Some accommodation was made in the months of September 1993.” As of the January
4, 1994 hearing in this matter, the schedule in question had not been modified.

The record shows that under the schedule at H. Glenn Richardson, which continues to have
back-to-back periods of 25 minutes, the specialists receive an extra 5 to 10 minutes at lunchtime
(TR 60, 129, 141). And, on the schedule applicable to the other nine months of the year, the
specialists receive 10 minutes less teaching time at the end of the day than regular classroom
teachers (TR 129). However, the conclusion is required that these other periods of unassigned
time do not justify or excuse the failure to assign the PE specialist preparation time in 25-minute,
uninterrupted periods during the school day while students are present, as per the schedule in
question. '

As described above, the schedules for school year 1993-94 differ from elementary school site to
school site. Some schools provide for no passing time at all between periods, others provide for
two or three minutes, and at least one provides for five minutes' passing time between periods.
The Association presented testimony that schedules which provide no passing time, in reality,
fail to provide teachers with 250 minutes of preparation time over ten days, in uninterrupted
25-minute segments. Although the schedules in question appear, on paper, to provide that time,
during the scheduled 25 minute periods the teachers must accompany their students while they
move from one location to another. They are responsible for the students during this time. Thus,
when such duties must be performed during the teacher's scheduled release time, the teacher
receives less than a full, consecutive 25 minutes of preparation time (TR 34, 35, 38, 41, 43-44,
57,77-78, 83-84, 85-86, 140).

While the schedules which provide for three minutes of passing time alleviate the problem to
some extent, Owen testified that there are occasions, approximately once a week, in which her
preparation time is shortened by the responsibilities that arise during passing, time, for which the
time allotted is inadequate (TR 43-44). The most common incursion into her preparation time
occurs when she accompanies her students to PE or music, and she must wait with them while
the other class exits (TR 45, 47); and when she has to cut her preparation period short to go to
the location where she must pick up her class. If she is late for that, she impacts the next
scheduled class (TR 47-48). Other events, such as an injury, illness, telephone call or discipline
problem, also have caused incursions into her preparation time (TR 41-42). She acknowledged,
however, that some of the latter events occur during other times in the schedule, as well, and
must be accommodated; and that, even with five minutes of passing time, all such problems
would not be eliminated (TR 42-43, 48). She testified, however, that five minutes of passing time
would take care of the great majority of the infringements upon preparation time (TR 48-49).

Claudia Wilde, a PE specialist assigned to Amy Blanc and H. Glenn Richardson Elementary
Schools, testified regarding the problems that back-to-back scheduling at H. Glenn Richardson
cause for the PE program. For example, she must run from one side of the playground to another,
and she cannot get equipment for the different grade levels set up quickly enough (TR 60). Even
with the three minutes of passing time now allotted at Amy Blanc School, according to Wilde, it
is difficult to have sufficient time to set up the classes for the different age levels, or to deal with
any emergency or disciplinary matter that may arise. She testified that teachers who must take

"The Principal took some of the teacher's classes to allow her additional preparation time (TR 13 1132). The teacher
recalled that she was relieved by the principal no more than twice in September (TR 141).






